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Introduction 

1. My name is Melissa D. Whited. My business address is Synapse Energy Economics, Inc., 

485 Massachusetts Avenue, Cambridge, Massachusetts 02139. I am a Senior Associate at 

Synapse Energy Economics (“Synapse”) where I provide consulting services on a variety 

of topics related to energy economics, including utility ratemaking, market power, 

integrated resource planning, energy efficiency and demand response, and regional 

economic impacts of energy policy. Much of my work focuses on alternative regulatory 

models to respond to fundamental changes in the electricity landscape spurred by 

declining demand, new technologies, environmental policies, and the integration of large 

amounts of renewable energy.  

2. My recent work includes authoring a handbook for regulators on utility performance 

incentive mechanisms; developing a benefit-cost analysis framework for distributed 

energy resources within the context of New York’s “Reforming the Energy Vision” 

proceeding; consulting on decoupling cases in Maine, Hawaii, and Nevada; and 

evaluating proposals for time-varying rates in the Northeast.  
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3. I have previously evaluated the potential for market power in the EC-13-000 proceeding 

regarding the transfer of assets from Ameren to Dynegy, and have assisted in developing 

testimony regarding market power in Nevada. I hold a Master of Arts in Agricultural and 

Applied Economics and a Master of Science in Environment and Resources, both from 

the University of Wisconsin-Madison.  My curriculum vitae is attached to this Affidavit 

as Attachment 1. 

4. Sierra Club retained me to review the reasonableness of the results of the most recent 

capacity auction conducted by the Midcontinent Independent System Operator ("MISO") 

for MISO Zone 4. This is the third year that MISO conducted its Planning Resource 

Auction ("PRA") to ensure that the system has sufficient capacity to meet load. While the 

first and second auction cleared at prices less than $17 for all Zones, the 2015/2016 

auction resulted in significant price separation for Zone 4.1 In this most recent auction, 

Zone 4 cleared at a price of $150, while all other Zones cleared at $3.48 or below.  

5. Having reviewed the capacity auction results and the particular market rules that 

contributed to these results; and relevant sections of Potomac Economics' 2014 State of 

the Market Report for the MISO Electricity Markets, 2 it is apparent that the auction 

resulted in prices that are unjustifiably high for Zone 4. While high zonal prices and 

significant price separation may be justified where low-cost supply is scarce, such a 

situation did not exist in Zone 4. Instead, the auction results were an artifact of MISO's 

                                                        
1 Since 2013, MISO has divided its service territory into separate Local Resource Zones (“Zones” or “Zone”) 
2 Independent Market Monitor for MISO. 2014 State of the Market Report for the MISO Electricity Markets. 
Potomac Economics, June 2015. Available at 
https://www.misoenergy.org/Library/Repository/Report/IMM/2014%20State%20of%20the%20Market%20Report.p
df.  
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price formation construct for the Planning Resource Auction and did not accurately 

reflect supply and demand.  This allowed the offer prices of the largest capacity supplier 

in Zone 4 -- Dynegy -- to incorrectly represent marginal capacity supply, leading to the 

high prices. 

6. As stated by the MISO Independent Market Monitor ("IMM") in the 2014 State of the 

Market Report, 

The capacity clearing prices in Zone 4 in the 2015/2016 planning resource 
auction cleared at higher prices than all other areas in MISO due to the binding 
local clearing requirement. The binding of the local clearing requirement in Zone 
4 was impacted by roughly 1,200 MW exported from Zone 4 to PJM. These 
resources will continue to be dispatched by MISO and can be utilized to satisfy 
local requirements and manage congestion into the area. Yet, the current Tariff 
provisions require that the auction be cleared and prices be set as if these 
resources do not exist, which does not accurately reflect the true supply and 
demand conditions in the zone. This issue will become even more important 
next year as exports to PJM grow.3 

 

7. The clearing prices for the auction are unjust and unreasonable because the clearing price 

mechanism inaccurately represents the economics of supply and demand and does not 

accurately account for the effects of imports and exports. 

8. Also, the potential for the exercise of market power exists within Zone 4 due to high 

supplier concentration by Dynegy; many of Zone 4’s supply bids were unusually high. 

Despite this, a thorough investigation of whether economic (and/or physical) withholding 

does not appear to have been performed by the Independent Market Monitor ("IMM") 

because no supply offers exceeded the IMM's threshold for investigation. This threshold 

is based on the “Initial Reference Level,” which itself is based on PJM clearing prices.  

                                                        
3 Independent Market Monitor for MISO. 2014 State of the Market Report for the MISO Electricity Markets. 
Potomac Economics, June 2015, page 100, emphasis added. 
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However, the MISO and PJM markets are not well-enough aligned (due to barriers such 

as artificial limits on exports and imports between MISO and PJM) to ensure that these 

prices represent reasonable estimates of MISO suppliers’ opportunity costs. As such, the 

threshold level for investigation should be re-evaluated, and the 2015/2016 PRA auction 

results should be thoroughly reviewed to ensure that no physical or economic 

withholding, or other improper market manipulation, occurred. 

Artificial Constraint Imposed on Zone 4 

9. MISO’s tariff establishes the market structure and requires load serving entities obtain a 

certain portion of each Zone’s capacity locally (referred to as the "Local Clearing 

Requirement), to ensure the availability of sufficient resources in the local area while 

respecting transmission constraints. The Local Clearing Requirement is calculated as the 

local resource requirement minus the Zone’s capacity import limit.  The Zone's capacity 

import limit is a critical factor that influences the local clearing requirement. 

10. In MISO's first Planning Resource Auction (2013/14), the import limit for Zone 4 was 

6,614 MW.4  Prior to the second Planning Resource auction (for 2014/15), the Zone 4 

import limit was reduced to 3,025 MW,5 and was further changed to 3,130 MW for the 

2015/16 auction.6  A methodological change was made in the second year to reflect the 

inclusion of lower voltage facilities as limitations on inter-regional transfers,7 resulting in 

                                                        
4 MISO, Planning Year 2013 LOLE Study Report, Table 3-1, page 17, available at 
https://www.misoenergy.org/Library/Repository/Study/LOLE/2013%20LOLE%20Study%20Report.pdf  
5 MISO, Planning Year 2014 LOLE Study Report, Table 3.3-1, page 16, available at 
https://www.misoenergy.org/Library/Repository/Study/LOLE/2014%20LOLE%20Study%20Report.pdf   
6 MISO, Planning Year 2015-2016 Loss of Load Expectation Study Report, page 50, available at 
https://www.misoenergy.org/Library/Repository/Study/LOLE/2015%20LOLE%20Study%20Report.pdf . 
7 MISO 2014 LOLE Study Report, page 9, “Transfer analysis is used to establish Capacity Import Limits (CILs) and 
Capacity Export Limits (CELs) for Local Resource Zones (LRZs) in the Planning Reserve Margin (PRM) study for 
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a dramatic drop in the import limit of almost 3,600 MW (from 6,614 MW to 3,025 MW). 

It is unclear what reasoning used by MISO to support the higher import limit for the 

2013/2014 Planning Resource Auction8 was deemed no longer applicable for the 2014/15 

and 2015/16 Planning Reserve Auctions.  Given the critical nature of zonal import levels 

used in the Planning Resource Auctions, I recommend the Commission request MISO 

revisit the methodology and reasoning used to define that limit, and explain (if not fully 

reconcile) why the stated "enhancements" made for 2014/15 supersede MISO's earlier 

finding "that it would be unreasonable to include these lower-voltage constraints in the 

transfer-limit analysis."9   

11. In addition, the Local Clearing Requirement methodology suffers from a flaw that served 

to exclude 1,200 MW of local capacity and artificially increased the Zone 4 clearing price 

in the 2015/2016 PRA. This specific flaw was identified by the Independent Market 

Monitor in the 2014 State of the Market Report,10 and should be rectified in order to 

produce just and reasonable capacity market prices. 

                                                                                                                                                                                   
the 2014-2015 planning year. The objective of this study is to determine how import capability for each zone can 
potentially delay the build of additional capacity. There were significant enhancements to this year’s analysis. This 
includes consideration of all facilities under MISO functional control, regardless of the voltage level, as 
potentially limiting and utilizing MISO generation local to a zone for import limit analyses.” (emphasis added) 
8 MISO 2013 – 2014 LOLE Study Report, page 18: “The CIL and CEL for each zone are determined by using a 
power-flow simulation application called: Power System Simulator for Managing and Utilizing System 
Transmission (PSS MUST or MUST). The MUST simulation is set to calculate and output results for limits reached 
on facilities over 100 kV and that carry a share of the simulated transfer that is no less than 3 percent. The results 
were reviewed, and a determination was made to quantify the CIL and CEL by considering only monitored facilities 
greater than 200 kV and with transfer distribution factors of 3 percent or more. The decision to neglect limits on 
facilities below 200 kV recognizes that many of these constraints would be manageable in MISO’s real-time 
dispatch, and thus that it would be unreasonable to include these lower-voltage constraints in the transfer-
limit analysis. A real-time dispatch would also optimize transfers much more effectively than the MUST method 
described in Section 3.2.3.” (emphasis added)   
9 Ibid. 
10 Independent Market Monitor for MISO. 2014 State of the Market Report for the MISO Electricity Markets. 
Potomac Economics, June 2015, pages 100-101 
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12. Specifically, MISO’s local clearing requirement definition precludes counting capacity 

exports from a Zone as local capacity, even though these exports effectively allow for 

"counter flow" creation over the zonal interfaces that would permit the capacity to be 

replaced by capacity from other MISO areas. As noted by the Independent Market 

Monitor,  

To address this concern, we recommend that MISO file Tariff revisions to treat 
local capacity exports as creating counter flow over the interfaces into the zone. 
This would cause the capacity to be replaced by the lowest-cost capacity from 
any area in MISO, rather than requiring that additional capacity be procured 
from within the zone. In implementing this recommendation, it is necessary to rely 
on the neighboring market’s performance requirements to have increased assurance 
that the units will be running when the MISO local zone needs the capacity.11 
[Emphasis added.] 

 

13. MISO's failure to account for 1,200 MW of Zone 4 exports to PJM in the latest PRA 

caused Zone 4 to procure more local capacity than was necessary, driving up capacity 

prices. Had MISO recognized the counter flow generated by these exports, it could have 

used a portion of the lower-cost uncleared capacity from other MISO Zones to satisfy 

Zone 4 resource adequacy needs. The aggregate supply curve for these other Zones 

(excluding Zones 8 and 9) is depicted below, with the dashed line representing 1,200 

MW of capacity. The graph also shows that the majority of capacity offer prices were far 

below $150, which indicates that without the flawed Local Clearing Requirement 

methodology, Zone 4 would have cleared at a much lower price.  

                                                        
11 Independent Market Monitor for MISO. 2014 State of the Market Report for the MISO Electricity Markets. 
Potomac Economics, June 2015, page 101, emphasis added 
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Figure excludes uncleared capacity from Zones 8 and 9, as well as additional uncleared capacity in Zone 4. 

Source: 2015-2016 PRA Detailed Report, 
https://www.misoenergy.org/_layouts/MISO/ECM/Redirect.aspx?ID=199977  

 
14. In short, because the creation of counter flows from these 1,200 MW of Zone 4 exports 

were not recognized, the Zone 4 local supply requirement was 1,200 MW higher than 

necessary. This caused the local clearing requirement to be satisfied by higher-priced 

capacity, resulting in unjust and unreasonable clearing prices in Zone 4.  In addition, 
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Capability, (ii) the Offers will clear at prices significantly above competitive 
levels, or (iii) the Planning Resource will not clear the RAR voluntary capacity 
auction.12 [Emphasis added.] 

16. The MISO tariff sets a threshold for identifying possible economic withholding relative 

to a Reference Level. This Reference Level is based in large part on the opportunity cost 

of exporting capacity to a neighboring region.13   To estimate the opportunity cost of 

exporting into a neighboring region, the IMM used PJM's Daily Capacity Deficiency 

Charge, calculated based on the Weighted Average Resource Clearing Price for the 

unconstrained Locational Deliverability Area.14 This methodology is based on the 

assumption that MISO suppliers may be able to provide replacement capacity for PJM 

participants when a previously specified resource is unable to satisfy resource 

commitments.15  

17. The use of PJM’s clearing prices is not an accurate representation of MISO suppliers’ 

opportunity costs. As noted by the IMM, direct participation in PJM’s capacity auction, 

(called the Reliability Pricing Mode ("RPM")), is limited by the fact that the auction 

concludes prior to the MISO auction, as well as by the existence of numerous barriers 

that limit capacity trading (imports and exports) between MISO and PJM, including 

access to transmission, deliverability requirements, and “an unclear application of 

capacity obligations to external suppliers.”16   

                                                        
12 MISO Tariff, Module D, 63.3.a.ii 
13 MISO Tariff Module D, 64.1.4.e 
14 Potomac Economics, Initial Reference Level for Zonal Reserve Offers: 2015/2016 Delivery Year, February 2015, 
https://www.misoenergy.org/Library/Repository/Report/IMM/2015-
2016%20Inital%20Reference%20Level%20for%20Zonal%20Resources.pdf  
15Ibid.  
16 Independent Market Monitor for MISO. 2014 State of the Market Report for the MISO Electricity Markets. 
Potomac Economics, June 2015, page 97 
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18. The fact that PJM market prices serve as a poor proxy for opportunity costs facing MISO 

suppliers is significant because the estimated opportunity cost sets the threshold for 

identification of potential withholding in MISO, and thus investigation by the MISO 

IMM. Setting the threshold too high may enable suppliers to submit inflated bids with 

little fear of investigation. This potential for economic withholding is of particular 

concern in submarkets such as Zone 4, where a pivotal supplier has the opportunity to 

exercise market power and set the market clearing price using an inflated offer price. As I 

explain below, Dynegy's supply offer prices in Zone 4 were unusually high compared to 

the rest of MISO, but just low enough not to trigger an IMM investigation of economic 

withholding, which raises concerns of market manipulation.17  

19. In December 2013, Ameren Energy Generating Company and its affiliates transferred 

3,152 MW of coal capacity located in Zone 4 to Dynegy, which already controlled 2,980 

MW in the Zone.18 This transaction was reviewed by FERC in Docket No. EC13-93-000. 

On behalf of Sierra Club, I submitted an affidavit in that docket, citing concerns that the 

transaction would further concentrate ownership of generation in southern Illinois, where 

network constraints indicated that a sub-market might exist, thereby potentially enabling 

the exercise of market power.19 This concern was exacerbated by the fact that the 

Applicants only analyzed the market power impacts of up to 5,000 MW of coal plant 

                                                        
17 Dynegy submitted 94 percent of the supply offers that were priced above $100 in MISO Zones 1-7.  
18 Ameren Energy Generating Company, Docket No. EC13-93-000, Order Authorizing Disposition of Jurisdictional 
Facilities and Acquisition of Securities at 1, 145 FERC ¶ 61,034 (Oct. 11, 2013) 
19 Sierra Club’s Motion to Intervene and my Affidavit from the EC-13-000 proceeding are attached hereto as 
Attachment 2. 
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retirements in MISO, despite MISO's expectation that approximately twice this much 

capacity would retire.20 

20. To assess the potential competitive impacts on electricity markets related to the transfer 

of Ameren's plants to Dynegy, the Applicants conducted an analysis of market 

concentration (and thus the ability to exercise market power) using the Herfindahl-

Hirschman Index ("HHI"). As I noted in my previous affidavit, this index has limited 

ability to account for network constraints or the physical characteristics of electricity. The 

MISO Independent Market Monitor has also recognized the limitations of the HHI, and 

that a better indicator of potential market power is whether a supplier is “pivotal;” that is, 

whether the supplier’s capacity is required to satisfy demand.21  

21. Despite the concerns raised regarding the analysis of market concentration only on a 

MISO-wide basis and the underestimation of coal plant retirements, the transaction was 

approved and Dynegy became the owner of more than half of southern Illinois' Zone 4 

generation capacity, and the potential for the exercise of market power in Zone 4 

increased substantially.  

22. In the 2015/2016 PRA, offers totaling 11,156 MW were submitted to meet Zone 4's local 

clearing requirement of 8,852 MW.  As also noted by the Illinois Attorney General and 

the Southwestern Electric Cooperative, Dynegy’s generation was necessary to clear Zone 

                                                        
20 Testimony of Clair J. Moeller, Executive Vice President of Transmission & Technology of the Midwest 
Independent Transmission System Operator, Inc. (MISO) Before the House Committee on Energy and 
Commerce Subcommittee on Energy and Power at 1 (March 19,2013) ("Moeller Congressional 
Testimony") available at http://docs.house.gov/meetings/IF/IF03/20130319/100527/HHRG-113-IF03-Wstate- 
MoellerC-20130319.pdf.  
21 Independent Market Monitor for MISO, 2012 State of the Market Report for the MISO Electricity Markets, June 
2013, (“Market Monitor”) at 61, available at 
http://www.potomaceconomics.com/uploads/midwest_reports/2012_SOM_Report_final_6-10-13.pdf  
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4's reliability requirement,22 meaning that Dynegy is the Zone 4 pivotal supplier. Through 

orchestrating its bids, Dynegy set the market price at a level that may have exceeded its 

actual costs.  

23. As pointed out in the Attorney General’s complaint, Dynegy’s publicly reported auction 

results match the volumes cleared in the PRA of market participant ID 2132 and ID 2424. 

When mapped to the supply offer data, it becomes clear that the majority of the bids 

above $100/MW-day were submitted by Dynegy. This is shown in the graph below, with 

Dynegy’s bids above $100 highlighted in red.  
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22 Although Dynegy owns more than 6,000 MW in Southern Illinois, it only offered only 5,404 MW into the 
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5, 6, and 7 submitted offers of $100 or above, representing 0.4 percent of offers in those 

Zones. The vast majority of the bids in MISO higher than $100 were submitted by a 

single supplier -- Dynegy.23  

25. Given Dynegy’s status as a pivotal supplier in Zone 4, the anomalously high bids in this 

Zone, and the presence of significant market barriers that limit the applicability of PJM 

market prices in determining appropriate thresholds for identifying economic 

withholding, the Commission should thoroughly investigate the results of the 2015/2016 

PRA to determine whether Dynegy improperly exercised market power.   

Conclusions and Recommendations 

26. Based on my review of the 2015/2016 PRA results and market conditions, I find that the 

auction suffered from several serious flaws which resulted in unjust and unreasonable 

prices for Zone 4. First, the failure to properly account for capacity export counter flows 

resulted in an artificially high Local Clearing Requirement for Zone 4, and this binding 

constraint increased prices beyond what they otherwise would have been. Second, such 

binding constraints create submarkets within MISO, where market power is extremely 

relevant, and the Commission should investigate. Despite Dynegy being the pivotal 

supplier in Zone 4 and submitting unusually high bids, the possibility that Dynegy 

exercised economic withholding does not appear to have been thoroughly investigated, 

due to a flawed method for determining the Initial Reference Level, and thus the 

threshold, for investigating economic withholding. The flaw is based on the presumption  

                                                        
23 As noted above, 94 percent of the bids in Zones 1-7 that were $100 or greater were submitted by Dynegy.  
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that MISO suppliers have sufficient access to PJM markets, when in fact significant 

barriers exist and the markets are not yet well linked.  

27. For the above reasons, the Commission should reject the results of the 2015/2016 PRA 

and take actions to correct these flaws. In addition, I recommend that: 

• The Commission request MISO to revisit the methodology and reasoning used to 

define Capacity Import Limits, and explain (if not fully reconcile) why the stated 

"enhancements" made for 2014/15 supersede MISO's earlier findings regarding 

the methodology used to determine capacity import limits.   

• The Commission order MISO to reduce the Local Clearing Requirement to 

account for exports to neighboring markets, as recommended by the Independent 

Market Monitor, and to re-evaluate its Local Clearing Requirement rules and 

methodologies to determine if it can require less local generation, as was the case 

for the first PRA.  

• Until barriers to capacity transfers with PJM are significantly reduced, the 

Commission should order MISO to set an Initial Reference Level that reflects 

MISO-specific opportunity costs. 

• The Commission should investigate or order the MISO Independent Market 

Monitor to investigate whether Dynegy exercised improper economic 

withholding.  

• The Commission should implement mitigation measures, including Tariff 

revisions, to ensure that pivotal suppliers in each Zone (such as Dynegy in Zone 
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4) do not have the opportunity to exercise market power. The value of such 

preventative measures will increase as retirements accelerate and capacity 

transfers become possibly more constrained across MISO sub-Zones. 

• The Commission should require applicants for all future mergers and acquisitions 

investigate the potential for market power at constrained local or zonal levels, in 

addition to the regional transmission organization-level. The Commission should 

also consider requiring the use of other tests in addition to the HHI test when 

evaluating mergers and acquisitions.  
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Kimberly D. Bose, Secretary 
Federal Energy Regulatory Commission 
888 First Street, NE 
Washington, DC 20426 
 
Re: Ameren Energy Generating Co. et al., Docket No. EC13-93-000,  
 
 
Dear Secretary Bose, 
 
 
On behalf of Sierra Club we hereby submit the attached Motion to Intervene and Protest. 
 
 
 
 
 

Sincerely, 
 

/s/ David R. Wooley 
 
David R. Wooley 
Thad Culley 
Keyes, Fox & Weidman, LLP 
Attorney for Sierra Club 
436 14th Street, Suite 1305 
Oakland, CA 94612 
510-314-8207 
510-314-8205 
dwooley@kfwlaw.com 
tculley@kfwlaw.com  

 



UNITED STATES OF AMERICA 
BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 
 
 

Ameren Energy Generating Company, 
AmerenEnergy Resources Generating Company, 
Ameren Energy Marketing Company,  
Electric Energy, Inc.,  
Midwest Electric Power, Inc.,  
AmerenEnergy Medina Valley Cogen, L.L.C., 
Dynegy Inc. 
 

 
 

Docket No. EC13-93-000 

 
. 

MOTION TO INTERVENE AND PROTEST OF SIERRA CLUB  
 
 On April 16,2013, Ameren Energy Generating Company ("AEG"), 

AmerenEnergy Resources Generating Company ("AERG"), Ameren Energy Marketing 

Company ("AEM"), Electric Energy, Inc., Midwest Electric Power, Inc., AmerenEnergy 

Medina Valley Cogen, L.L.C., and Dynegy Inc. ("Dynegy") (collectively, "Applicants") 

submitted, pursuant to Section 203 of the Federal Power Act ("FPA"), an application for 

approval of certain transactions by which Dynegy will acquire the majority of Ameren's 

merchant generating fleet-including all of its coal-fired units-as well as Ameren's 

unregulated marketing affiliate ("Application"). On July 26, 2013, the Commission’s 

Division of Electric Power Regulation found the studies supporting the Asset Transfer to 

be incomplete because they failed to monitor all the 100 kV and above transmission 

elements in the first-tier areas.  It required Applicants to resubmit the study monitoring 

all the 100 kV and above transmission elements in the first-tier areas, and, if the rerun 

simultaneous transmission import limits study produces different results, the Applicants 

were required to resubmit the delivered price test analysis for a set of prescribed cases. 

 The Applicants filed supplemental information in response to this request on 
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August 5, 2013.  On August 6, 2013 the Commission noticed this filing for public 

comment, requiring comments by August 19, 2013.  

 The Sierra Club seeks to intervene for the purpose protesting the power plant 

ownership transfer, to critique the original Application and to comment on the August 5, 

2013 Amended filing.  In support of its motion to intervene, the Sierra Club states as 

follows: 

I. PROTEST  

The proposed transaction would transfer ownership of five large coal fired power 

generation plants from Ameren to Dynegy.  These plants include: Coffeen (895 MW), 

Newton (1,197 MW), Duck Creek (410 MW) and E.D. Edwards (650 MW), and Joppa 

(1,241 MW - including a 239 MW of gas-fired peaking unit). Dynegy proposes to acquire 

4,393 MW of generating assets of which 4,154 MW is coal-fired base load capacity.1 

Dynegy currently owns 2,954 MW of generation in MISO, all of which is coal-fired base 

load generation. After the proposed transaction, Dynegy’s coal-fired base load generation 

in MISO will increase to 7,108 MW, which more than doubles Dynegy’s existing 

generation capacity ownership in MISO.  Dynegy also owns gas generation plants 

including, via a wholly owned subsidiary, a natural gas-fired electric generating facility 

with a net capacity of 1,140 MW (summer rating), located in Kendall, Illinois (about 40 

miles southwest of Chicago).  After the transaction Dynegy would own 8,477 MW of 

generating capacity in Illinois.  On August 1, 2013, Applicant Ameren recently 

announced plans to sell over 1,000 MW of gas fired generation capacity in Illinois, with 

                                                        
1 The transaction would increase generation capacity ownership of Dynegy by a total of 3,152 MW in 
MISO and 1,241 MW in EEI. 
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potential buyers undisclosed.2 It is also reported that Midwest Generation intends to sell 

or close four large coal-fired power plants in Illinois.3  In other words, this transaction 

could be the beginning of a much larger set of power plant asset transfers in the region.  

Future transactions, combined with coal plant retirements, could exacerbate the market 

power risks associated with this transaction. 

 The transaction in question is not in the public interest.  Consolidating the 

ownership of 8,477 MW of power generation in Illinois could give the new owner the 

ability to exercise market power in ways that will unfairly increase costs of electric power 

in Central and Southern Illinois region.  This would have an adverse effect on electric 

rates.  This region of the state experiences transmission congestion, suggesting that plants 

located there can command higher wholesale prices and potentially schedule and 

withhold generation in ways to artificially inflate or suppress wholesale electricity prices.  

The Appendix to this Motion describes the location of the Transfer Assets in relation to 

Congested Flowgates in the region.4 

 The Applicants’ supporting information does not demonstrate the absence of 

market power, since it only looked at the market power impacts across a very broad 

region encompassed by the MISO Regional Transmission Organization.  Applicants did 

not perform a market power analysis on a local basis, in spite of the fact that the 

generators at issue are in a highly localized geographical market.  This is fatal to the 

                                                        
2 SNL, Update: With ‘multiple interested buyers,’ Ameren expects to sell gas plants by year end, August 1, 
2013, http://www.snl.com/InteraciveX/article.aspx?ID=18818926. 
3 Chicago Tribune Business, Do Illinois' coal-fired plants have a future? 
Fate of two-thirds of state's coal-fired plants could be determined in next 2 years, August 11, 2013, 
http://articles.chicagotribune.com/2013-08-11/business/ct-biz-ameren-dynegy-20130811_1_plants-julien-
dumoulin-smith-midwest-generation. 
4 See Appendix A: Affidavit of Melissa Whited at pp. 2 - 5.  
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application since it does not give the Commission enough information to determine the 

whether the ownership transfer will effect on the public interest, by creating opportunities 

for the new owner to exercise market power.5  The Commission should either reject the 

petition or require the Applicants to study the impact of the asset transfer on potential to 

exercise market power in the transmission-congested sub-regions in Central and Southern 

Illinois.  See the Appendix to this Motion for a description of the need for a study of the 

impact of the transaction on sub-regions.6 

 The Applicants’ supporting information is also flawed in that it assumed a very 

small level of anticipated coal-fired power plant retirement – much lower than is likely to 

occur in the region in which the consolidated coal-fired power plant fleet is located.  If 

the Applicants had assumed a higher level of coal-fired power plant retirement, the 

transfer could trip market power screens, requiring a much deeper analysis of market 

power potential.  The Commission should either deny the application or require the 

Applicants to undertake additional market power studies that assume a higher level of 

coal plant retirements (15,000 MW) in the area.  Sierra Club has gained considerable 

expertise on this subject and by granting intervention the Club can supply information on 

likely coal plant retirements as they affect market power concentration in this region.7  

                                                        
5 Midwest Indep. Transmission Sys. Operator, Inc., 122 FERC ¶ 61,172, at P 54 (2008). 
6 See Appendix A: Affidavit of Melissa Whited at pp. 2 – 5. 
7 Sierra Club endorses and adopts by reference the arguments of Intervenor Missouri Joint Municipal 
Electric Utility Commission: 

…Applicants' expert witness significantly underestimates the amount of coal-fired capacity that is 
likely to be retired in the near term due to compliance with recently adopted environmental 
regulations. Applicants' expert assesses the impact of "reducing the Economic Capacity] and 
[Available Economic Capacity] market size by 5,000 MW in all time periods" and also by 
removing 4,000 MW of projected coal retirements identified by specific owners. 1d These 
estimates are less than half of MISO's own recent assessment, based on an owner survey, which is 
an "expected 12,000 MW of coal unit] retirements]" due to Mercury and Air Toxic Standards 
("MATS") and other environmental regulations. In addition to understating the magnitude of the 
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See the Appendix to this Motion for a description of expected power plant retirements in 

the region.8 

 The Applicants failed to sufficiently consider the effect of the proposed 

transaction on Ancillary Services. This failure is fatal to the application because it does 

not provide the Commission with a sufficient basis to approve the proposed transaction.  

Sierra Club endorses the arguments contained in the Protest by Southwest Electric 

Cooperative, Inc. at pages 5-11, including the following conclusion:   

The proposed transaction will make Dynegy a very dominant Ancillary Services 
supplier—if not the only qualified Ancillary Servicer supplier—in the geographic 
area where SWEC is located. A proper market power analysis will confirm this 
assertion. Therefore, SWEC requests that the Commission order the applicants to 
provide a detailed Ancillary Services market power analysis before it considers 
approving the proposed transaction.9 

II.  MOTION TO INTERVENE  

 Pursuant to Rules 211, 212 and 214 of the Commission's Rules of Practice and 

Procedure, 18 C.F.R. §§ 385.211, 385.212 and 385.214, and the Commission's Combined 

Notice of Filings #1 dated August 6, 2013, Sierra Club moves to intervene in the above-

captioned proceeding. In addition, Sierra Club protests the proposed transaction and 

urges the Commission to delve more deeply into the potential anticompetitive effects of 

the transaction in light of industry developments that are not sufficiently examined by 

                                                                                                                                                                     
unit retirements … In order to meet the MATS compliance deadline it is anticipated that a very 
large amount of the affected generation will be unavailable due to retrofit outages over the time 
period from 2014 to 2017, depending upon the time frame for design, construction and 
installation. MISO Survey at p. 3.  Although much of the retrofit work will likely be scheduled for 
shoulder month periods, it is unclear whether these schedules will hold. There will be a 
tremendous demand across the country for the same hardware and skilled workers necessary to 
retrofit the currently non-compliant units.  These retrofits must also be considered in evaluating 
Dynegy's post-merger market power. [Footnotes omitted.] 

8 See Appendix A at pp. 5 - 6. 
9 Protest and Motion to Intervene of Southwest Electric Coop, Inc. at p. 11. 
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Applicants' Appendix A analysis.  

A. Service And Communications 

 The names, addresses, and telephone numbers of the person to whom 

communications concerning this matter should be addressed are as follows: 

 
David R. Wooley 
Keyes, Fox & Weidman, LLP 
Attorney for Sierra Club 
436 14th Street, Suite 1305 
Oakland, CA 94612 
510-314-8207 
Fax 510-225-3848 
dwooley@kfwlaw.com 
 
Kristin Henry 
Senior Staff Attorney 
Sierra Club 
85 Second Street 
San Francisco, CA 94105-3441 
415.977.5716 phone 
415.977.5793 fax 
kristin.henry@sierraclub.org 

 
 

B. Description of Sierra Club 

 Movants seek full intervention in order to ensure that their interests in lower-cost 

and cleaner energy options are fully represented.  Sierra Club is one of the oldest 

conservation groups in the country with over 625,000 members nationally in sixty-four 

chapters in all fifty states, the District of Columbia, and Puerto Rico. Sierra Club has over 

22,500 members in Illinois.   

C. Grounds for Intervention  

 Many of Sierra Club’s members are electric power consumers in Illinois who may 

be directly affected by the outcome of the proceeding, due to potential for increased rates caused 
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by an exercise of market power by the owner of a consolidated fleet of coal-fired power plants in 

Illinois. 

 Sierra Club’s participation is in the public interest because Sierra Club is a non-profit 

organization representing the interests of a significant number of electricity consumers in the area 

affected by this transaction. Sierra Club is actively involved in a number of proceedings affecting 

power generation and consumption in Illinois and can bring that knowledge and expertise to 

issues in this case.  Sierra Club has retained an expert with experience in market power issues and 

hopes to provide useful information to the Commission on the question of whether this 

transaction is in the public interest.  

III.  CONCLUSION 

WHEREFORE, for the foregoing reasons, Sierra Club Inc., respectfully requests that the 

Commission grant the following relief: 

1. Reject the Joint Application for Authorization as deficient based on the issues 

presented above;  

2. In the alternative, require the Applicants to submit a market power analysis focusing 

on the effect of the proposed transaction on local markets served by the generators at 

issue and accounting for a more realistic estimate of coal plant retirement in the region 

(15,000 MW); 

3. Direct Staff to inquire of the Applicant Dynegy of any plan to acquire additional 

generation capacity beyond that covered by the transaction in question; 

4.  If the Authorization is granted, condition it on a commitment by Dynegy not to 

acquire additional generation capacity in Illinois; and, 

5. Grant such other relief as the Commission may deem necessary and appropriate. 
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Dated: August 16, 2013  
 

Respectfully submitted, 
 

______/S/_______________ 
David R. Wooley 
Keyes, Fox & Wiedman LLP 
436 14th Street 
Suite 1305 
Oakland, CA. 94612 
dwooley@kfwlaw.com 
510-314-8207 
fax 510-225-3848 
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AFFIDAVIT OF MELISSA D. WHITED  

ON BEHALF OF THE SIERRA CLUB 

 
 

Introduction 

 My name is Melissa D. Whited. My business address is Synapse Energy Economics, Inc., 

485 Massachusetts Avenue, Cambridge, Massachusetts 02139. I am an Associate at Synapse 

Energy Economics (“Synapse”) where I provide consulting services on a variety of topics related 

to energy economics, including utility ratemaking, integrated resource planning, energy 

efficiency and demand response, and regional economic impacts of energy policy. I hold a 

Master of Arts in Agricultural and Applied Economics and a Master of Science in Environment 

and Resources, both from the University of Wisconsin-Madison. Prior to rejoining Synapse, I 

published in the Journal of Regional Analysis and Policy regarding the economic impacts of 

water transfers, analyzed state water efficiency policies while at the Wisconsin Public Service 

Commission, and conducted econometric analyses of energy efficiency cost-effectiveness. I also 

testified before the Wisconsin Senate Committee on Clean Energy regarding the economic 

impacts of clean transportation options and presented to the Wisconsin Public Service 
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Commission regarding the state's electricity demand response programs and potential. 

I have been asked by the Sierra Club to summarize concerns related to the Applicants’ 

evaluation of potential competitive impacts on electricity markets related to the transfer of 

generation resources from Ameren Corporation to Dynegy Inc. Specifically, I analyzed whether 

the analysis of Julie R. Solomon adequately accounted for the existence of transmission 

constraints and projected power plant retirements.  

Based on the information contained in this affidavit, I conclude that there exists sufficient 

evidence of transmission constraints within Southern Illinois to warrant concern regarding the 

potential for exercise of market power on a localized basis. This concern is compounded by the 

expected retirement of much larger amounts of coal generation capacity than was analyzed by 

the Applicants. 

There are submarkets in MISO that are a legitimate market power concern 

The application states that, “For purposes of geographic market definition, Ms. Solomon  

observes that there are no geographic areas within MISO that, under current regulations, recent 

guidance, or any evidence, would be considered relevant submarkets for the Transaction.”1  

However, the transaction involves large amounts of capacity in Southern Illinois, a part of MISO 

which has significant local constraints and deserves location-specific analysis.   

According to the 2012 State of the Market Report for the MISO Electricity Markets by 

the MISO Independent Market Monitor, “Locational market power in wholesale markets can be 

substantial when transmission constraints or reliability requirements limit the effective 

                                                      
1 Joint Application for Authorization Under Section 203 of the Federal Power Act, FERC Docket No. EC13-93 
(filed Apr. 16, 2013) (“Joint Application”) at 22. 
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competition to satisfy the system’s needs in an area.”2 The Market Monitor notes that the 

Herfindahl-Hirschman index (HHI) is “limited as an indicator of overall competitiveness” 

because this metric does not account for network constraints or the physical characteristics of 

electricity.3 Thus the Market Monitor recommends analyzing whether a supplier is pivotal to 

managing network constraints or satisfy load in order to assess the potential for market power. 

Network constraints are currently present in MISO and may become more acute in the 

future as load grows or power plants retire.  Flowgates represent boundaries between parts of a 

transmission system that frequently experience congestion. Many of the top congested flowgates 

in MISO are located in the Southern Illinois region where Dynegy will be significantly 

expanding its share of the local generation capacity. The map below overlays the results of 

MISO’s Top Congested Flowgate Study4 with the location and capacity of MISO power plants.  

The power plants in red are those that are proposed to be transferred from Ameren to Dynegy, 

while the power plants in green are those already owned by Dynegy. 

                                                      
2 Independent Market Monitor for MISO, 2012 State of the Market Report for the MISO Electricity Markets, June 
2013, (“Market Monitor”) at 61, available at 
http://www.potomaceconomics.com/uploads/midwest_reports/2012_SOM_Report_final_6-10-13.pdf  
3 Market Monitor at 61. 
4 MISO, MTEP11 Top Congested Flowgate Study, Presentation at the 7th TRG Meeting, Feb. 21, 2012, available at 
https://www.misoenergy.org/Library/Repository/Meeting%20Material/Stakeholder/PAC/2011/20110928/20110928
%20PAC%20Item%2002%20MTEP11%20Top%20Congested%20Flowgates%20Study.pdf  
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Figure 1. Map of Top Congested Flowgates and MISO Power Plants 

 
 

A thorough assessment of the proposed transaction would look not just at HHIs for the 

entire MISO region, but rather would examine local market power issues related to both energy 

and unit commitments made for local reliability purposes.  The MISO Market Monitor notes that 

there have been “excess payments made to units committed for capacity.”5  With regard to these 

issues, the Market Monitor urges caution: 

Despite infrequent mitigation in 2012, the pivotal supplier analyses 
discussed earlier in this section continue to indicate that local market 

                                                      
5 Market Monitor at 65. 
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power is a significant concern. If exercised, local market power could 
have substantial economic and reliability consequences within MISO.6  

Hence, market power mitigation measures remain essential. MISO has experienced 

excess payments made to units committed for capacity purposes.  All of the units involved in the 

proposed transaction are located in an area of MISO already experiencing floodgate congestion, 

raising the possibility that the transaction could increase instances where local market power 

could be exercised.  This should be examined as part of a comprehensive review of market 

power and the transaction.   

The treatment of power plant retirements in MISO is inadequate 

Ms. Solomon analyzes two cases with substantial coal plant retirements: one with 

approximately 4,000 MW (and retiring specific plants) and another case with 5,000 MW (but no 

specific plants identified). However, in testimony before the House Committee on Energy and 

Commerce Subcommittee on Energy and Power in March 2013, Clair Moeller of MISO testified 

that MISO had an “expected 12,000 MW retirement level.”7  A March 2013 presentation of 

MISO’s survey results indicates that approximately 6,000 MW of coal capacity in MISO will be 

replaced, with another 6,000 MW yet to be determined.  For forecasting purposes, the 

presentation lists 10,000 MW of expected retirements.8  

 

                                                      
6 Id at 66. 
7 Testimony of Clair J. Moeller, Executive Vice President of Transmission & Technology of the Midwest 
Independent Transmission System Operator, Inc. (MISO) Before the House Committee on Energy and 
Commerce Subcommittee on Energy and Power at 1 (March 19,2013) ("Moeller Congressional 
Testimony") available at http://docs.house.gov/meetings/IF/IF03/20130319/100527/HHRG-113-IF03-Wstate-
MoellerC-20130319.pdf. 
8 Updated Resource Adequacy Impacts of EPA Implementation (March 21,2013) ("MISO Survey"), available at 
https://www.misoenergy.org/Library/Repository/Communication%20Material/Power%20Up/EPA%20Compliance
%20Update.pdf.  
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Ms. Solomon’s scenarios of coal retirements analyze far fewer retirements than are 

generally expected and that MISO assumes for planning purposes.  The HHI analyses in Ms. 

Solomon’s Affidavit should be performed with a more reasonable range of retirement scenarios, 

ranging from a minimum of 5,000 MW to at least 15,000 MW. We would expect that additional 

coal retirements could, and will, influence the operation of the grid in this region.  For example, 

congestion in broad constrained areas (“BCAs”) and local reliability commitment needs may 

increase in a coal retirement scenario. As described above, this could create a situation where 

market power mitigation should be implemented. 
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